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JUDGE COLLIER RETIRES. 





We regret to announce the retirement as 
editor of the Central Law Journal of Judge 
Needham C. Collier, who enters the prac- 
tice of law in this city at 503 Fullerton 
Building. 


Judge Collier has been editor of the Cen- 
tral Law Journal for about ten years, and 
his editorials have been read with much 
interest by a wide circle of readers. He 
will continue on the staff of the Journal 
as a contributing editor, and his facile pen 
will still delight our readers from time 
to time. 


Mr. Alexander H. 


editor, will become editor-in-chief, and will 


Robbins, managing 


be assisted by a board of associate editors 
chosen from among the leaders of the 
American bar. ‘The personnel of this 
board will be announced later. 


PEACK HATH HER VICTORIES. 





The news that an armistice had been 
signed by Germany came as a sweet har- 
binger of a new era to every American in 
the early morning hours of November 11, 
1918. Our rejoicing was unbounded, and 
more than a few months will have to pass 
before the thrill of the wonderful news 
will cease consciously to vibrate in our 
hearts. For, 

“Now is the winter of our discontent 
Made glorious summer.” 

The world war has dragged its weary 
way along for over four years and our 
own participation in it for over one year and 
six months has seemed so much longer 
because of the severe tension under which 





every American has labored. No nation 
ever went into a war more determined to 
succeed than did America. Every man 
capable of bearing arms forsook the quiet 
and gentle arts of peace for “battle’s mag- 
nificently stern array.” Lawyers, doctors, 
merchants, many whose hands were tender, 
soon calloused them by the firm grip with 
which they took hold of the task of crushing 
the demon of autocracy that threatened civ- 
ilization with destruction. Fearless of sub- 
marine dangers they sped over the sea and 
thronged the battle-scarred fields of France 
They rushed to the 
breach at Chateau Thierry and stopped the 
last effort of the Hun to reach Paris and 
then with wonderful American cleverness, 


two million strong. 


they quickly adapted themselves to new and 
highly specialized modes of warfare and 
tnade the German militarist eat his words 
of contempt of “American. storekeepers.” 
Finally the day of victory has dawned, even 
Lefore some of us were quite ready to 
confess to a definite hope. And today we 
are all happy in our great triumph. 
“Now are our brows bound with victorious 
wreaths; 
Our bruised arms hung up for monuments; 
Our stern alarums changed to merry meetings; 
Our dreadful marches to delightful measures; 
Grim-visaged war hath smoothed his wrinkled 
front.” 

But graver—if not sadder — days, are 
ahead. Problems as serious as any that 
can arise on field of battle are ready to 
stagger our faith and our patience. Most 
immediate of all is the problem of settling 
the terms of peace and determining the 
government of the conquered territories in 
such a manner as to insure the world against 
an early repetition of the awful disaster of 
a world war. For the world’s chief busi- 
ness is 

“To reap the harvest of perpetual peace 

By this one bloody trial of sharp war.” 

Then in our own country there are prob- 
lems of reconstruction that will arise and de- 
mand solution for years to come. Some 
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of these problems are pressing; others 
more remote. Among the former is the 
problem of demobilizing an army of four 
million men and _ placing them _ into 
channels of productive industry. Then 
the great question of government ownership 
of public utilities will stir the nation politi- 
cally for many years and will call for calm 
and wise leadership. 


In this conflict we should not wait to be 
conscripted but be prepared at once to 
contribute our best thought to the settle- 
ment of these issues as they arise. Upon 
lawyers the obligations of the hour. rest 
heaviest, as in a free republic like ours, 
those who are learned in the law and in the 
processes of government, are expected by 
precept and example to lead the people to 
a wise settlement of questions having to 
do with changes in their laws and political 
institutions. If, therefore, some of us have 
by reason of age, infirmity or family de- 
pendency, been denied the opportunity to 
offer the supreme sacrifice of our lives for 
our country on the field of battle, let us re- 
member the famous words of Lowell: 


“Life may be given in many ways, 
And loyalty to truth be sealed 
As bravely in the closet as in the field. 


A. H. R. 








NOTES OF IMPORTANT DECISIONS. 


CARRIERS—DEGREE OF CARE TO BE EX- 
ERCISED IN MAINTAINING SAFE CONDI- 
TION OF RAILROAD STATION.—Is there a 
difference in the degree of care to be exercised 
by a railroad company in transporting passen- 
gers and caring for them at their stations? 
Although such distinction was earnestly con- 
tended for in the recent case of Ft. Worth 
& D. C. Ry. Co. v. Brown, 205 S. W. Rep. 378, 
the Texas Court of Civil Appeals held otherwise. 
The court said: (p. 379) 


“Complaint is made of the charge of the 
court which imposed upon the appellant com- 
‘any ‘in the treatment of their passengers 








awaiting trains in their depots * * * that 
high degree of care that a very cautious and 
prudent person would have exercised under the 
same or similar circumstances,’ on the ground 
that the rule requiring the exercise of that high 
degree of care as stated applies only to those 
duties in connection with the actual transpor- 
tation of the passenger, and that only ordinary 
care is required in reference to the condition 
of its station and premises occupied by its 
passengers preliminary to or upon termination 
of the actual transportation. There are some 
authorities which sustain this proposition. C. 
J. vol. 10, p. 910. But it seems to be settled 
by the decisions of this state that the rule of 
high degree of care is applicable alike in both 
situations stated.” 





WORKMEN’S COMPENSATION—IS AN 
INDEPENDENT CONTRACTOR AN_ EM- 
PLOYEE.—The definitions of an employee 
contained in the various workmen’s compensa- 
tion acts “do not disturb the distinctions estab- 
lished in the common law between a servant 
and an independent contractor” according to 
the Court of Appeals of New York in the re- 
cent case of Litts v. Riley Lumber Co., decided 
Oct. 29, 1918 (not yet reported.) In this case 
the plaintiff contracted to paint some smoke- 
stacks for the defendant. At his own request 
the latter furnished him a helper to scrape off 
the old paint. He was injured by the breaking 
of a rope. In holding that the defendant was 
not liable under the act the court declared that 
the common law rules “which demarcated the 
relation of master and servant from that of 
employer and an independent contractor are 
operative in the consideration of claims made 
under the act.” On the question of fact and 
law whether plaintiff was an independent con- 
tractor or an employer the court said: 


“In the instant case Litts was an independ- 
ent contractor. He agreed to do a specific 
piece of work for the company. In doing it he 
had absolute control of himself and his helper. 
He was independent as to when, within a reas- 
onable time after the agreement was made 
between him and the company, and as to 
where he should commence to work. He was 
free to proceed in the execution of it entirely 
in accordance with his own ideas. He was 
not to any extent subject to the directions of 
the company in respect of the method, means 
or procedure in the accomplishment. He was 
not subject to a discharge by the company be- 
cause he did the painting in one way rather 
than in another. Those facts, considered by 
themselves, would constitute him an independ- 
ent contractor. In the relation of employer 
and employee the employer has control and 
direction not only of the work or performance 
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and its result, but of its details and method, 
and may discharge the employee disobeying 
such control and direction (Uppington v. City 
of N. Y., -165 N. Y., 222, 232; Hexamer vy. 
Webb, 101 N. Y., 377;, McColligan v. Penn. 
RR., 214 Penn. St., 229; Linnehan y. Rollins, 
137 Mass., 123; Bennett v. Truebody, 66 Cal., 
509; Zeitlow v. Smock, 117 N. E. Rep., 665, 
Indiana Supreme Court, November, 1917; Hol- 
brook v. Olympia Hotel Co., 200 Mich., 597; 
Fidelity & Deposit Co. v. Brush, 168 Pac. Rep., 
890, California~ Supreme Court, November, 
1917; Thompson v. Twiss, 90 Conn., 444; Mess- 
mer v. Bell & Coggeshall Co., 133 Ky., 19). 
Moreover, the agreement to paint the three 
stacks for the specified sum of fifty dollars is 
indicative, though not conclusive, that Litts 
became an independent contractor. 





DEEDS — VALIDITY OF RESTRICTION 
AGAINST ALIENATION OF PROPERTY TO 
NEGROES. — The following restriction in a 
deed has been held to be valid, towit: 


“This transfer is made subject to the follow- 
ing conditions, to wit: It is agreed between 
the parties hereto, their assigns and executors, 
and is made a part of this condition and con- 
sideration of this transfer, that above-described 
property shall not be sold, leased or rented to 
any negro or negroes for twenty-five years from 
date hereof and in event of such transfer, lease 
or rental before expiration of said term of 
twenty-five years, said property shall revert 
to grantor or sellers without process of law or 
equity.” 


In the recent case of Koehler v. Rowland, 205 
S. W. Rep. 217, the Supreme Court of Missouri 
held that such a restriction in a deed was valid 
and its breach would work a forfeiture and 
reversion of the title to the original grantor. 

It appeared that plaintiffs originally owned 
all the land surrounding the parcel in dispute, 
and in laying out the tract for residential pur- 
poses, inserted a number of restrictive cov- 
enants in all the deeds to the separate lots, 
among which was the covenant above set forth. 
Defendant Rowland came into possession of this 
lot by mesne conveyances, all of which were 
made subject to the restrictions contained in 
the original deed. On this lot was a _ two- 
apartment building. The upper flat, defendant 
leased to a family of negroes. Plaintiffs imme- 
diately informed defendant that this was a 
breach of the covenant in the deed, but defen- 
dant refused to cancel the lease. In a suit to 
quiet title and for other relief the trial court 
edjudged a forfeiture and held the title to the 
property to be in plaintiff. A writ of ouster 
against the defendants was also granted. 


Several interesting questions arose in the 
case: First, was the restriction valid; Second, 
did the restriction violate the rule against per- 





petuities; Third, was forfeiture too harsh a 
remedy. 


On the first point the court said that it was 
competent for any owner of ground to choose 
his neighbors by restrictions in the deeds to the 
parcels which he disposes. 


There seems to be no objection to this rule if 
liberty of contract is not interfered with un- 
reasonably. But according to the generally rec- 
ognized exception if circumstances change so 
that the purpose of the restriction can no long- 
er be accomplished, or where its enforcement 
would be oppressive, the courts will not en- 
force it. 


In answer to, the second query, the court 

held that the rule against perpetuities applies 
only where there is a limitation over by which 
an estate would vest contingently and might 
vest after the probated time. “But,” said the 
court, 
“there is a distinction between a conditional 
estate and a conditional limitation whereby the 
estate is determined upon the happening of 
some event. In the latter case, the estate 
passes to the person to whom the limitation 
over is granted upon the happening of the 
event, without entry or other act. To such 
limitation over the rule against remoteness 
applies. But in this country it is generally 
held that a stipulation, whereby the title is to 
revert to the grantor upon entry for breach of 
a condition subsequent is not within the rule 
against perpetuities. First Universalist Society 
v. Boland, 155 Mass. 171, loc. cit. 175, 29 N. E. 
524, 15 L. R. A. 231; Hopkins y. Grimshaw, 165 
U S. 342, loc. cit. 356, 17 Sup. Ct. 401, 41 L. 
Ed 739; Wakefield v. Van Tassell, 202 Ill. 41, 
loc. cit. 49, 66 N. E. 830, 65 L. R. A. 511, 95 
Am. St. Rep. 207; Gray on Rule Against Per- 
petuities, $$ 304-310. In fact, there are many 
cases in the books, noted expressly in the 
sections from Gray just cited, where the courts 
have enforced forfeitures for breach of condi- 
tion subsequent in which there was no time 
limit wherein the forfeiture might occur. In 
those cases the question as to whether it was 
contrary to the rule against perpetuities was 
not considered or discussed.” 


In replying to the third query, the court 
recognized the general rule that forfefture is 
a harsh remedy and will be avoided wherever 
the stipulation can be construed as a mere 
restrictive covenant and not a condition. “The 
question is determined,” the court said, 


“from the language used, the situation of the 
parties, their relation to the subject of the 
transaction, and the object in view. Union 
Stockyards Co. v. Nashville Packing Co., 146 
Fed. 701, 72 C. C. A. 195. But where the 
language is unmistakable, particularly wher 
there is a provision for re-entry on breach « 
the condition, or where the right to re-ent« 
is plainly implied, it is a forfeiture.” 
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WHAT THE AMERICAN BAR ASSO- 
CIATION IS DOING TO IMPROVE 
FEDERAL PROCEDURE. 





The American Bar Association has a 
standing committee to suggest remedies and 
propose laws relating to procedure. This 
committee and its predecessor, a special 
committee on the same subject, has been at 
work for ten years. It assisted the Supreme 
Court in the revision of the equity rules. It 
drafted and promoted the passage of the 
bill which was approved March 3, 1915, 
and added Sections 274A, 274B, 274C to 
the Judicial Code of the United States. 
These new sections provided for the trans- 
fer of cases from the law side of the court 
to the equity side and vice versa, as a mat- 
ter of right. It extended the power of the 
Federal Courts to grant amendments, and 
provided that if at any time it appears that 
there has been a failure to allege citizen- 
ship sufficiently, an amendment should be 
made at once. It also drafted and pro- 
moted the passage of a bill, approved De- 
cember 22, 1914, giving the right of review 
in the Supreme Court in cases in which the 
decision of the highest court of the state 
was against the validity of the state statute, 
and which was claimed to be repugnant to 
the United States Constitution. 


One important biil, however, which the 
committee, with the cordial approval of the 
Bar Association, has been recommending, 
and which has passed the House of Repre- 
sentatives in three successive Congresses, 
has never been brought to a vote in the 
Senate. This is Senate Bill 68, introduced 
by Senator Walsh of Montana in the pres- 
ent Congress. This was reported favor- 
ably by the Judiciary Committee of the 
Senate on the 7th of July and will soon 
come up for action. It provides as follows: 


“On the hearing of any appeal, certiorari, 
writ of error, or motion for a new trial, in 
any case, civil or criminal, the court shall 
give judgment after an examination of the 
entire record before the court, without re- 
gard to technical errors or defects or to 





exceptions which do not affect the substan- 
tial rights of the parties.” 


A practice similar to this prevails in 
twenty-seven states of the Union, and has 
been followed by the Federal Courts sit- 
ting in those states. But the difficulty is 
that the Federal Courts sitting in other 
states feel bound by the Act of Congress, 
which provides that the practice in the Fed- 
eral Courts in common law cases shall fol- 
low the practice in the courts of that state. 
In the states, therefore, in which the local 
courts feel bound to follow the decisions 
which give undue weight to technical ob- 
jections and technical errors, the Federal 
Courts generally do the same. This prac- 
tice is especially mischievous at the pres- 
ent time. ‘The world war has given rise to 
much litigation, both civil and criminal. 
Those especially who have been indicted for 
violations of the Federal statutes relating 
to the duty of citizens during the present 
war are taking advantage of every technical 
objection that they possibly can. It is of 
great importance to the public that these 


and indeed all cases should be decided. 


speedily upon the- merits, and that purely 
formal and technical objections should be 
disregarded. This was not the original 
American rule. As early as 1828' Judge 
Story said: 

“Tf, therefore, upon the whole case, jus- 
tice has been done between the parties, and 
the verdict is substantially right, no new 
trial will be granted, although there may 
ee some mistakes committed at the 
trial.” 


Shortly after this, unfortunately, the 
English Court of Exchequer established the 
practice that a new trial should be awarded 
if the error found by the appellate court 
could possibly have affected the jury. Of 
Baron Parke, who was largely responsible 
for the adoption of the technical rule, Gold- 
win Smith said, ‘““That he cleverly reduced 
the law of England to an absurdity.” This 
exchequer rule has been adopted by many 


(1) McLanahan v. Ins. Co. (1 Peters 170, 183). 
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of the courts in this country. The English 
Judicature Act in 1883 changed it by an 
enactment substantially the same as that 
now proposed to Congress. As Chief Jus- 
tice Reading said in his address to the Bar 
Association in 1915: 

“We now strive to get at the merits; to 
allow no technicalities to prevent the court 
from perceiving -the true facts, and arrive 
at a just decision.” 

The Bar Association Committee has re- 
ceived letters from many distinguished 
judges and lawyers in states where the re- 
form practice prevails. For example, Chief 


‘Justice Johnston of the Supreme Court of 


Kansas, writes: 


“This salutary provision has been in 
force in Kansas for many years, and its 
application and effect is generally acknowl- 
edged to be beneficial and satisfactory to the 
bar and the people. ‘The lawyers recognize 
that rules of procedure are essential to the 
administration of law, but they also realize 
that a departure from these rules which 
does not result in prejudice to a party should 
not operate to overthrow a verdict or re- 
verse a judgment. In the course of a trial 
it is almost impossible to avoid errors against 
procedural rules, but most of them are harm- 
less, and our lawyers know that there would 
be little finality in judgments if such errors 
were to be treated as material and sufficient 
grounds for reversal. There is some reason 
to complain that too much time is given to 
matters of form and procedure ; too much of 
it taken in legal finesse and in fencing 
matches between opposing attorneys. The 
working out of substantial justice is the 
purpose for which courts are organized and 
maintained, and> justice should never be 
sacrificed because of harmless technical er- 
rors. 


“Our court has found little difficulty in 
determining whether or not technical errors 
and irregularities occurring during a trial 
have prejudicially affected the substantial 
rights of parties, and when we find that they 
have not, they are disregarded, and such 
judgment is_entered as justice seems to re- 
quire. The enforcement of this provision 
we have found, brings more commendation 
than criticism from the bar of the state.” 


Judge George H. Whitcomb of Kansas 
writes to the same effect, and so do Judge 





Haight of the United States District Court 
of New Jersey and Judge Swayze of the 
Supreme Court of that state. 


Judge Charles B. Letton of the Supreme 
Court of Nebraska has been on the bench 
for thirteen years. In referring to the 
Nebraska statute on that subject he says 
that many times errors committed in the 
trial court and assigned for reversal were 
not prejudicial, and it tended much to ex- 
pedite business to apply that section, and 
refuse to reverse a judgment unless the 
error really affected the substantial rights.” 


Hon. Frank H. Hiscock, Chief Judge 
of the New York Court of Apeals, writes: 

“The benefits of this rule seem to me to 
be so plain and just that it is difficult to 
make any extended argument in behalf of it. 
lt represents in statutory enactment what 
has been the distinct and increasing tendency 
of the appellate courts of this state for many 
years. and unless the rule were observed 
there would be an enormous loss of time to 
the courts and great increase of expense 
and delay for litigants, resulting from re- 
hearings of causes based on some technical 
error which had not affected the result. 
The bar and litigants of this state would 
not think of abrogating this rule.” 


Judge Pound of the Court of Appeals 
and Attorney General Merton E. Lewis 
write to the same effect. One of the most 
steadfast advocates of the proposed Federal 
legislation is Solicitor General Davis, who 
has just been appointed by the President 
ambassador to the English court. He was 
on the judiciary committee of the House 
when the bill was favorably reported by 
that committee; voted for the bill when it 
passed the House and has written to the 
judiciary committee of Congress advocating 
its passage. 

President Taft in December, 1909, ex- 
pressly recommended this legislation to 
Congress, and President Wilson has said: 


“T do know that the United States. in its 
judicial procedure, is many decades behind 
every civilized government in the world: 
and I say that it is an immediate and im- 
perative call upon us to rectify that, becatise 
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the speediness of justice, the inexpensive- 
ness of justice, the ready access of justice, 
is the greater part of justice itself.” 

The committee of the Bar Association 
hopes that the readers of this Journal will 
write to senators in Congress urging prompt 
action upon the bill in question. 

Everett P. WHEELER. 

New York, N. Y. 








SOLDIERS’ AND SAILORS’ CIVIL RE- 
LIEF ACT AND ITS PRACTICAL 
EFFECT ON TITLES TO REAL 
ESTATE. 





On the 8th of March, 1918, President 
Wilson approved the Federal Moratorium 
Act, or, as it is called by the Act itself, the 
“Soldiers’ and Sailors’ Civil Rights Act.” 
A number of different subjects come with- 
in its purview, but we are only concerned 
with it so far as it affects title to real estate. 
_ In the first article we find a bewildering 
classification of the different arms of the 
service whose members are entitled to the 
protection of the Act, but as all of these 
have now been consolidated into two—the 
United States army and navy—we may 
say that any person in the United States 
army or navy, or any member of any civil- 
ian branch of the United States service, 
connected with or. detailed with either the 
army or navy or under the jurisdiction of 
the War Department or Navy Department, 
is entitled to the protection of the Act. 

Titles to real estate may be affected either 
by suits in personam, or quasi in rem, pro- 
-ceedings in rem, or by sales under powers 
of sale in mortgages or deeds of trust. 

Suits or Proceedings in Court Against 
Soldiers and Sailors—As to all suits or 
special proceedings, it is first to be noted 
that a voluntary appearance amounts to a 
waiver of. the benefits of the Act, so that 
we are only concerned with cases of default. 

Where the suit is in personam, the de- 
fendant being known, the case is simple. 





Then in case of default, the plaintiff, before 
he is entitled to judgment, must file an af- 
fidavit, setting forth one of three things: 

First: Facts showing that the defendant 
is not in the service; 

Second: That the defendant is in the 
service; or , 

Third: That plaintiff is not able to de- 
termine whether or not defendant is in such 
service. 

If the proper affidavit is filed, showing 
that defendant is not in the service, plain- 
tiff is entitled to his default judgment as 
in ordinary cases. 

If the affidavit shows that defendant is 
in the service, no judgment may be entered 
until the court has appointed an attorney 
to represent this defendant and protect his 
interest. 


Unless the affidavit shows that defendant 
is not in the military service, the court may 
require as a condition before judgment is 
entered that plaintiff file a bond to indem- 
nify the defendant, if in military service, 
if the judgment should thereafter be set 
aside in whole or in part. 

The provisions of this part of the sec- 
tion, as to the giving of a bond, seem to be 
broad enough to cover both the case where 
the defendant is in the service and where 
plaintiff is unable to determine whether or 
not defendant is in the service, but appar- 
ently it was really only intended to cover 
the latter case, for subdivision 3 of the sec- 
tion provides for a bond where a person in 
military service is a party, if he has not 
personally appeared or is not represented by 
an authorized attorney. 


If any judgment is rendered in any ac- 


tion or proceeding governed by the section; 
that is, any judgment rendered where the 
defendant has not personally appeared or 
is not represented by an authorized attor- 
ney, against any person in military service, 
during the period of such service, or with- 
in thirty days thereafter, and it appears 
that such person was prejudiced by reason 
of his military service in making his defense 
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thereto, such judgment may, upon applica- 
tion made by such person or his legal rep- 
resentative, be opened by fhe court render- 
ing the same and the defendant allowed to 
defend, provided it is made to appear that 
he has a meritorious defense. Such relief 
is without prejudice to any right or title 
acquired by any bona fide purchaser for 
value under such judgment. 


In-the so-called All Persons suits, or suits 
quasi in rem, and in proceedings strictly in 
rem, the matter becomes more complicated. 
In these cases, so far as parties are known, 
the procedure is as above outlined. But 
how about unknown persons? It would 
seem to be something of an absurdity to 
require the plaintiff to file an affidavit set- 
ting forth that he is unable to determine 
whether or not an unknown defendant or 
party is in the military service, when, from 
the very nature of the proceedings, such 
parties are unknown to him; but a strict 
compliance with the statute would require 
such an affidavit. That is, the plaintiff 
should file an affidavit to the effect that if 
there are other parties interested in the sub- 
ject of the action, unknown to plaintiff, that 
he is not able to determine whether or not 
such parties are in the military service. Up- 
on the filing of such an affidavit, the court 
could order default and judgment against 
all persons. 


At first it was perhaps not supposed that 
the act applied to probate proceedings, but 
the attorney general has so held, and it 
would scarcely seem to be open to question. 


The nice question thus arises as to what 
orders and decree such an affidavit is re- 
quired. As to partial and final decrees of 
distribution, certainly an ‘affidavit is re- 
quired, but these are not the only decrees 
which cut off the rights of parties. An 
order granting letters of administration, ad- 
mitting or refusing to admit a will to pro- 
bate, directing a sale or conveyance of real 
estate, with others, determines the rights of 
parties, and, when final, has the effect of 
judgment. In general, it may be said that 





any appealable order belongs to this class, 
and there would seem to be no escape from 
the conclusion that the affidavit required by 
the Act should be filed in each and all of 
these cases. 

We next have to consider the effect of a 
failure to file this affidavit. Is it a matter 
of jurisdiction, so that a failure to file it 
renders the judgment void, or are the re- 
quirements of the statute only directory, im- 
posing a duty upon the court? 

Upon principle, it would seem that these 
provisions of the statute should be manda- 
tory and jurisdictional, but there are seri- 
ous difficulties in the way of this construc- 
tion. 

The Act, of course, is intended only for 
the protection of persons in the military 
service, and there would seem to be no con- 
ceivable reason why a default against a per- 
son not in the military service should be 
rendered invalid because of a failure to file 
an affidavit setting forth the fact of such 
non-service, and yet, as the affidavit is re- 
quired in all cases, if a judgment against a 
person in the military service is void with- 
out the affidavit, it would be equally so 
against a person not in the service. The 
validity of the judgment must depend up- 
on the record, and not upon the establishing 
of facts outside of the record. However, 
this is a question for the courts to decide. 

Whether or not the filing of this affidavit 
is jurisdictional, it would seem to be certain 
that advantage of this cannot be taken by 
a collateral attack. The affidavit is not made 
part of the judgment roll, and all presump- 
tions would be indulged in, in favor of the 
validity of the judgment.* 

It would seem, too, that any direct attack 
under the provisions of Sub. 4, Sec. 200, of 
the. Act, must be made within ninety days 
after the termination of the military serv- 
ice of the defendant. Of course, it might 
be held that this limitation only applied to 
judgments entered under the proceedings 


(1) Sacramento Bank Vv. Montgomery, 146 
Cal. 745. 
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required by the section, but I am disposed 
to think that it would receive the broader 
interpretation. In any event, I believe, that 
we can feel safe in accepting any title, as 
in other cases, where we rely upon judg- 
ments which might be bad as against a di- 
rect attack, but are good as against a col- 
lateral attack. 

Sales of Property of Soldiers and Sailors 
Under Powers of Sale-——We come now to 
consider sales under powers of sale, in 
mortgages or trust deeds. 


In these cases, it is obvious that a sale 
against a party not.in the military service 
is good; also, that a sale, without order of 
court, against a party in the military serv- 
ice is void; but the question is, how do you 
tell from the record, if there is no order of 
court, whether you have a mushroom or 
toadstool? In case of a sale, without order 
of court, the validity of a title would depend 
upon evidence outside of the record as to 
the status, not only of the creator of the 
power, but, also, as the Act takes no ac- 
count of our recording acts, as to the status 
of every possible claimant to the property 
by recorded or unrecorded deed, and conse- 
quently I do not see how a merchantable 
title can be given under any such sale. 
Furthermore, there is no statute of limita- 
tions in the Act as to this, so that our gen- 
eral statute of limitations would furnish the 
only relief, and this is not a matter of rec- 
ord. 

In view of this, wisdom counsels that we 
accept no conveyances under powers of sale, 
without order of court. 


Here we are confronted with the nice 
question as to the character of this order 
of court. If we resort to a simple action, 
we can name no one, except the parties dis- 
closed of record, and, as I have already 
said, as our recording laws are not taken 
into consideration, we would still have the 
theoretically outstanding title, and_ still 
would have no merchantable title: 4 

Fortunately, however, I am of the opin- 
ion that we are not left in this dilemma. 





As I construe the Act, nothing more is 
necessary to the validity of a sale than the 
obtaining of ‘an ex parte order of sale by 
the court, and a return thereto made and 
approved by the court. In other words, the 
court apparently is made the guardian of 
the person in military service to see that 
the sale is properly conducted, and to as- 
certain that a fair price has been obtained. 


This proceeding is rather out of the or- 
dinary and this construction might not oc- 
cur to us.at first reading. I believe, how- 
ever, that a careful analysis will convince 
of its correctness. 


In the first place, there is no reason why 
we should read anything into the Act. The 
Act itself says nothing about any action, or 
service of process or notice. Had the Con- 
gress intended to require this, it is fair to 
assume that it would have said so. 


In the second place, it will be noted that 
the provision for a sale under a power of 
sale is bracketed in the same sentence with 
the provisions for a sale under a judgment 
entered upon warrant -of attorney to con- 
fess judgment. In the latter case, there is 
no necessity for process to confer jurisdic- 
tion upon the court to make the order and 
no necessity for any new action. In this 
case the defendant, being in default by vir- 
tue of his confession of judgment, is en- 


titled to no notice, so the court is fully em-_ 


powered to make the order in the premises. 
And if so in one case, as long as no dif- 
ferent procedure is outlined, why not in the 
other ? 


In the third place, other provisions of 
the Act give support to this construction. 
Sub. 2 of Sec. 102 provides that 


When under this Act any -application is 
required to be made to a court, in which no 
proceeding has already been commenced 
with respect to the matter, such application 
may be made to any court of competent 
jurisdiction. 


Now, what can this provision refer to 
except the one we are now considering, 
and to Subdivisions 1 and 2 of Section 300, 
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treating of eviction and distress for non- 
payment of rent? 

This subdivision makes a sharp distince- 
tion between an “application” to be made 
to a court and a “proceeding” in a court. 
An action or proceeding is brought in a 
court, but this refers to an application to 
a court. 

This distinction is made still clearer when 
we look at these subdivisions of Section 300, 
to which I have just referred. These sub- 
divisions are as follows: 

(1) That no eviction or distress shall 
be made during the period of military serv- 
ice in respect of any premises for which the 
agreed rent does not exceed $50 per month, 
occupied solely for dwelling purposes by 
the wife, children or other dependents of a 
person in military service, except upon leave 
of court granted upon application therefor 
or granted in an action or proceeding affect- 
ing the right of possession. 

(2) On any such application or in any 
such action the court may, in its discretion, 
on its own motion, and shall, on application, 
unless in the opinion of the court the ability 
of the tenant to pay the agreed rent is not 
materially affected by reason of such mili- 
tary service, stay the proceedings for not 
longer than three months, as provided in 
this Act, or it may make such other order 
as may be just. 

The full significance of this section is apt 
to be overlooked, as “eviction and distress,” 
as known to the common law, and as in 
force, although somewhat modified in some 
of the states, have been forgotten by us. 

In its origin, “distress” was a taking of 
the personal chattels of another into pos- 
session as a pledge of the performance of 
a duty, and this was for the purpose of com- 
pelling the tenant to perform those services 
which were the consideration of his enjoy- 
ment of the land; but in modern times the 
policy of the law respecting distresses has 
been changed and a distress for rent is now 
no more than a summary method of seiz- 
ing and selling the tenant’s property to 
satisfy the rent which he owes.’ 


(2) 221 Cyc. 1280. 





A distress for rent is not a judicial pro- 
ceeding, for it is returnable to no court in 
a pending suit, and serves only as an au- 
thority to the officer to do what the land- 
lord at common law could do for himself.’ 
So, also, in some jurisdictions, the land- 
lord, when entitled to possession, may re- 
enter even by force. This is in effect the 
eviction for non-payment of rent of the 
common law. 


We see, then, that possession for non- 
payment of rent may be had, either by or- 
der of court in an action, or in jurisdiction 
where an officer can, independent of this 
Act, give possession without action upon 
mere application to a court for an order. 

The court is here merely the guardian 
of the person in military service, and, by 
a parity of reasoning, we reach the same 
conclusion as to sales under powers of sale. 


The form of the application would be 
simple enough. The petition would better 
be verified to meet the requirements of the 
affidavit above referred to, and should mere- 
ly set up the fact of the execution of the 
deed of trust or mortgage containing a 
power of sale, default, the inability of peti- 
tioner to determine whether or not any per- 
son interested is in the military service, 
and a prayer for the order of sale. 


It may be asked, to what court must this 
application be made? The Act says that 
the application may be made to “any court 
of competent jurisdiction,” which is not 
very illuminating. The Act itself is con- 
ferring jurisdiction, so any court which it 
might name would be one of “competent” 
jurisdiction. “Competent” heré must have 
been used in the sense of “general.” In 
any event, it is safe to say that the applica- 
tion may be made to any court of general 
jurisdiction. 

The manner of sale will be determined 
by the order of court, with the limitation 
that the notice required by the instrument, 
at least, must be given. This is a matter of 


(3) Pate v. Shannon, 69 Miss. 372. 
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contract, and there is no suggestion of any 
intent to impair this obligation. 

Section 603 of the Act provides that it 
shall remain in force until the termination 
of the war and for six months thereafter. 
There is no limitation implied in this. It 
merely extends the benefits of the Act to 
any person in military service for the period 
of six months after the termination of the 
war. In our exultation over the defeat of 
the Germans and the signing of a treaty of 
peace, we must not forget that the Mora- 
torium Act is still on the job. 

In conclusion, permit me to add that the 
views herein expressed have been advanced 
with no little trepidation. In the future, 
when the reader may have occasion to re- 
view my blunders, let him remember that 
I have had no decisions to aid me, and if 
the courts finally adjudge that I am in er- 
ror, let the reader reflect that my guess may 
have been as good as theirs, and that they 
only have the advantage of position. 

Henry E. Monroe. 

San Francisco, Cal. 








DESCENT AND DISTRIBUTION—ADVANCE- 
MENT. 





WILSON et al. v. CHANNELL et al. 





Supreme Court of Kansas. April 6, 1918. 
hearing Denied May 21, 1918. 


Re- 





175. 


Pac. 95. 





An indebtedness 
ancestor, 


owing by an heir to his 
remaining unpaid on the final settle- 
ment of the estate, constitutes an equitable lien 
upon such heir’s distributive share of the real 
property belonging to the estate, superior to the 
lien of a judgment existing and docketed against 
him at the time of the death of his ancestor; 
and, after such final settlement, the interests 
of the other heirs in the real property are para- 
mount to the lien of the judgment creditor. 





MARSHALL, J. Defendant the Rush Manu- 
facturing Company appeals from a judgment 
in-favor of the plaintiffs quieting title to real 
property in Arkansas City. Martha A. Wilson 
died intestate owning the real property in con- 
troversy and owning personal property of the 





value of about $60. She left surviving her, as 
her heirs, H. O. Wilson and the plaintiffs, W. 
R. Wilson and Clara I. Jordan. H. O. Wilson 
was indebted to Martha A. Wilson, at the time 
of her death, in a sum equal to more than 
one-third of the value of the real property. 
That indebtedness had been due for more than 
three years prior to her death. Some time prior 
thereto, defendant the Rush Manufacturing Com- 
pany recovered a judgment, in the district court 
of Cowley county, against H. O. Wilson, for 
$192.15 and costs $163.25. At the time of the 
commencement of the present action, the estate 
of Martha A. Wilson had been fully adminis- 
tered and closed as provided by law. 


The final order of distribution made by the 
probate court contains the following: 


“The court further finds that the said Martha 
A. Abshear (Martha A. Wilson) left surviving 
her as her only heirs the said W. R. Wilson 
(sometimes called W. Robert Wilson) of Arkan- 
sas City, Kan., H. O. Wilson of Arkansas City, 
Kan., and Clara I. Jordan of Sommers, Ark., 
and that the said H. O. Wilson, at the time of 


_the death of the said Martha A. Abshear, his 


mother, and ever since was and has been in- 
debted unto her and unto said estate in a sum 
in excess of any interest which he might have 
therein, and that by reason thereof he has no 
interest in said estate, and had no interest at 
the time of the death of his said mother, that 
said H. O. Wilson has quitclaimed all of his 
right and title in and unto all of said real es- 
tate and disclaimed any interest in and unto all 
personal property, in full settlement and liqui- 
dation of the claim which said estate had 
against him, and is fully released and dis- 
charged therefrom, and has no interest and 
had no interest at the time of the death of 
his mother in her estate. 

“It is therefore considered, ordered, and ad- 
judged by the court that the said W. R. Wilson 
and Clara I. Jordan are the sole heirs of the 
deceased, and the sole owners of said estate and 
property, both real and personal, and that all 
other persons here and after claiming or pre- 
tending to claim an interest in said estate be 
forever barred.” 


The plaintiffs claimed to be the owners of 
all the real property in controversy and claimed 
to be in possession thereof. The Rush Manu- 
facturing Company set up its judgment against 
H. O. Wilson and claimed that the judgment 
was a lien on the real property inherited by 
him. 


1. Did the judgment in favor of the Rush 
Manufacturing Company become a lien on the 
real property inherited by H. O. Wilson, prior 
to any claim of the estate of Martha A. Wilson, 
on account of the indebtedness to her from H. 
O. Wilson, and for that reason, prior to any 
claim or interest in the property held by the 
plaintiffs? 


4 
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Some observations concerning undisputed 
principles of law may assist in correctly an- 
swering this question. By section 7320 of the 
General Statutes of 1915, a judgment of the 
district court is a lien on the real estate of a 
judgment debtor within the county in which the 
judgment was rendered. This lien attaches to 
the interest of the judgment debtor, and to 
nothing more. An heir has no interest in his 
ancestors’ real property; but, when the ancestor 
dies intestate, that property descends at once 
to the heir. Advancements are recognized by 
statute and must be considered in the final dis- 
tribution of the estate of the deceased person: 


There are two lines of authorities concern- 
ing the right of a creditor to look to the real 
property inherited by his debtor where that 
debtor owed his ancestor an amount in excess 
of the value of the property inherited. Each 
line of authorities is supported by good reason- 
ing. The leading case supporting the right of 
the creditor as against the estate is Marvin v. 
Bowlby, 142 Mich. 245, 105 N. W. 751, 4 L. R. 
A. (N. 8.) 189, 113 Am. St; Rep. 574, 7 Ann. 
Cas. 559. After citing and analyzing numerous 
decisions on this question, the Michigan court 
said: 


“We therefore hold that the distributive share 
of the real estate of an heir, debtor to the es- 
tate of his ancestor, is not chargeable with such 
indebtedness either as against the land or the 
proceeds of the sale thereof in the hands of the 
administrator; that such indebtedness is to be 
collected by proceedings brought the same as 
for collecting any other indebtedness due the 
estate.” 142 Mich. 256, 105 N. W. 755, 4 L. R. 
A. (N. S.) 189, 113 Am. St. Rep. 574, 7 Ann. 
Cas. 559. 

Probably the best considered case on the 
other side is Stenson v. H. S. Halvorson Co., 
28 N. D. 151, 147 N. W. 800, L. R. A. 19154, 
1179, Ann. Cas. 1916D, 1289, where it was 
held that an indebtedness owing by an heir to 
the estate constitutes a prior equitable lien on 
the heir’s distributive share of the real estate, 
as against the liens of judgments docketed 
against him. The court said: 


“With due deference to the opinion of the 
Michigan court, we think the great weight of 
authority, as well as the better reasoning, is 
opposed to its holding in Marvin v: Bowlby, 
142 Mich. 245 [105 N. W. 751, 4 L. R. A. (N. S.) 
189, 113 Am, St. Rep. 574, 7 Ann. Cas. 559].” 
28 N. D. 159, 147 N. W. 802, L. R. A. 19154, 
1179, Ann. Cas. 1916D, 1289. 


The facts stated in Stenson v. H. S. Halvor- 
son Co. are very similar to the facts in the 
present case. In the Stenson Case the contest 
was over real property, between creditors of a 





debtor heir and another heir of their common 
ancestor to whom the judgment debtor was 
largely indebted. The county court, the court 
having jurisdiction in North Dakota, directed 
that the judgment debtor’s distributive share 
of the estate be applied on his indebtedness to 
that estate; and the Sureme Court held that the 
county court has jurisdiction to make such an 
order, and cites Holden v. Spier, 65 Kan. 412, 
70 Pac. 348, where this court said: 

“The probate court, having jurisdiction to 
make settlement and distribution of a decedent’s 
estate, may determine the share of each dis- 
tributee, and to that end can inquire into and 
letermine the indebtedness of the distributee 
to the estate and order a deduction of the same 
from his share.” Syl. 1. 


This principle was followed in Head vy. Spier, 
66 Kan. 386, 71 Pac. 833, where this court 
further said: 


“The heirs of a decedent, whether lineal or 
collateral, take their distributive share of the 
estate subject to all existing equities in favor 
of the estate against them personally and 
against any of those through whom they §in- 
herit.” Syl. 

These Kansas cases follow the same reason- 
ing as that found in Stenson v. H. S. Halvor- 
son Co.; but both Kansas cases arose over the 
distribution of personal property. A number 
of cases make a distinction between personal 
and real property, so far as the application of 
the principle now being discussed is concerned. 
There is no substantial justification for a less 
equitable rule in favor of the estate, so far as 
real property is concerned, than there is for 
the rule, acknowledged by almost all the au- 
thorities, concerning personal property. If, in 
the distribution of personal property, a dis- 
tributee, who is a debtor of the estate, gets an 
advantage over the other distributees, because 
his debt is not deducted from his distributive 
share, then the inheritor of real property like- 
wise gets an advantage over the other inheritors 
if his debt to the estate cannot be in some way 
deducted from the share of real property which 
he receives. The equities which compel the 
rule concerning personal property are just as 
strong in favor of the same rule concerning real 
property. 


The statute under which the North Dakota 
case was decided reads: 


“The property, both real and personal, of one 
who dies without disposing of it by will, passes 
to the heirs of the intestate, subject to the con- 
trol of the county court and -to the possession 
of any administrator appointed by that court 
for the purpose of administration.” Section 
5186, Revised Codes of North Dakota. 
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The language used in the North Dakota stat- 
ute is different from that used in ours; but 
the result is the same. With us, personal prop- 
erty descends to the heir the same as real prop- 
erty, with this exception that the,administrator 
must take possession of the personal property 
and use that property first for the payment of 
the debts of the decedent. The administrator 
may sell the real property for the payment of 
those debts, if there is not sufficient personal 
property. 

The court concludes that the indebtedness of 
H. O. Wilson should, in some way, be deducted 
from his distributive share of the real prop- 
erty, and concludes that the rights of the es- 
tate, and therefore the rights of the plaintiffs, 
are paramount to the lien of the Rush Manu- 
facturing Company. This conclusion is sup- 
ported by numerous decisions and by a note 
found in 7 Am. & Eng. Ann. Cas. 564; also, by 
11 R. C. L. 247. 

2. It may be contended that the claim of 
the estate against H. O. Wilson was barred by 
the statute of limitations. In Holden v. Spier, 
65 Kan. 412, 70 Pac. 348, this court said: 

“The equitable right to retain the debt of a 
distributee from his distributive share is not 
affected by the lapse of time, and the deduction 
of the debt should be made, although an action 
to recover the same would be barred by the 
statute of limitations.” Syl. 2. 

See, also, Goodnough v. Webber, 75 
209, 88 Pac. 879. 

The statute of limitations cannot be set up 
to defeat the rights of the plaintiffs. 

The judgment is affirmed. 

BURCH, MASON and DAWSON, JJ., con- 
curring. JOHNSTON, C. J., and PORTER and 
WEST, JJ., dissenting. 


Kan. 


Note.—Distinction Between Real Estate and 
Personal Property as to Liens for Indebtedness 
of Heir—The instant case in its holding that 
realty as well as personalty is as to an heir’s in- 
terest therein subject to deduction for indebted- 
ness to the estate appears in accord with practical- 
ly all of the later ruling. 

Thus in Ex parte Wilson, 84 S. C. 444, 66 S. E. 
675, where it was claimed that the heir’s interest 
in the proceeds of land sold, held this was 
essentially true even as against a debt barred by 
the statute of limitations.. ¢ 

In Adams y. Yancey, 105 Miss. 233, 62 So. 229, 
the question was whether children of an heir who 
was indebted to an estate beyond his interest 
therein took anything by way of inheritance, so 
far as concerned the estate to which their father 
was indebted, and it was held that they did not. 
The court ignores all distinction between realty 
and personalty in arriving at this conclusion. 


In Small v. Usher, 77 S. C. 115, 57 S. E. 623,, 
there was an indebtedness for failure by the heir 


to account for rents and profits converted to her 
use. She was claiming an exemption under the 





homestead laws for her distributive interest in 
the estate and this interest was cut down by 
what she was indebted to the estate. This 
plainly shows.that her interest in land was the 
question at issue. 

And even the case of Marvin v. Bowlby, 142 
Mich, 256, 105 N. W. 755, 4 L. R. A. (N. S.) 189, 
113 Am. St. Rep. 574, 7 Ann. Cas. 559, shows a 
great abundance of authority opposed to its con- 
clusion and only old cases support it. While 
it admits that so far as personalty is concerned 
the rule is as held in the instant case, the Marvin 
case says: ‘“‘No such doctrine has prevailed as to 
real estate. The title to real estate vests in the 
heir at the date of the death of the ancestor. Real 
estate is not assets in the hands of a personal 
representative, and, unless otherwise charged by 
the terms of a will, is subject only to the con- 
tingency of a sale of so much thereof as may be 
necessary to pay the debts of the estate in case 
there is not sufficient personal estate for that 
purpose.” 

But we take it that this is merely directory in 
administration by the legal representative and 
not essential as distinguishing between two classes 
of property. 

In Wright v. Green, 239 Mo. 449, 144 S. W. 437, 
it was held that one who at a bankruptcy sale 
purchased the interest of an heir in real estate 
and paid what he was indebted to the estate, ac- 
quired a complete title, the logic of which holding 
appears to be, that this indebtedness ran as well 
against realty as personalty. 

In Stenson v. Halvorson Co., 28 N. D. 151, 147 
N. W. 800, L. R. A. 1915 A, 1179, Ann. Cas. 
1916 D, 1289, cited approvingly by the instant case, 
it is said of the Marvin case that the distinction 
“drawn by the Michigan court between real 
and personal estates is not applicable in North 
Dakota, and there is cited Woerner in 2 Am. Law 
of Administration, which says “the tendency seems 
to be in favor of the right of set-off as to real 
as well as personal property.” 2 

“The true principle seems to be that a debt 
owing by an heir constitutes part of-the assets of 
the estate, as much as that of any other debtor, 
for which he should account before he can be 
allowed to receive anything out of the other 
assets.” 

This is equality, whether an estate consist wholly 
of real estate or wholly of personalty or of both, 
and equality is what statutes of descent and 
distribution in American law aim at. 








ITEMS OF PROFESSIONAL 
INTEREST. 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QUESTION No. 156. 

Employment; Relation to Third Person; 
Witness—-Lawyer accepting employment to con- 
test will prepared and witnessed by him.— 
disapproved. 


: 
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A, a lawyer, having been the attorney for 
B for a number of years, is called upon by B, 
who brings C, a friend, to A’s office, and C 
requests that A prepare his will. A, after 
some questioning to determine the mental ca- 
pacity of C, prepares his will and thereafter 
witnesses it and signs the usual attestation 
clause. Later C dies, and his widow calls up- 
on. A and states to him that at the time he 
drew C’s will the latter was laboring under in- 
sane delusions, and believed wrongly at that 
time that his wife was attempting to take his 
life. Alleging this to be the fact, she asks A 
to undertake for her a contest of C’s will, and 
presents to him evidence which seems to A to 
be conclusive of the fact that C was suffering 
under the insane delusions, as described, at 
the time the will was drawn and attested. A 
then as attorney for the widow files a contest 
in the probate court, which is verified by his 
slient and signed by him as attorney, alleg- 
ing therein, among other things, that at the 
time C executed his will and at the time A 
signed it as a subscribing. witness, C was la- 
boring under insane delusions, and that he was 
not of sound mind. 

Is the act of A in instituting a contest of 
the will which he himself had prepared and 
witnessed, improper? 


ANSWER No. 156. 


In the opinion of the Committee, the act is 
improper, because it is inconsistent with the 
lawyer’s relations to the decedent, and with 
the lawyer’s position as a material witness in 
the case. 


QuESTION No. 157. 

Relation to Client; Employment; Acceptance 
of employment against former client concern- 
ing matters learned in former employment, 
though lawyer also has independent sources of 
information.—disapproved. 


In the course of professional employment a 
lawyer learns certain business matters of his 
client. Can he properly, after the termination 
of his employment, accept professional employ- 
ment from another to enforce against his form- 
er client alleged rights based wholly or in part 
upon such matters, so learned by the lawyer, 
though he receives the same information from 
independent sources and not in the course of 
his former employment? 


ANSWER No. 157. 


In the opinion of the Committee, the conduct 
is improper because it tends to impair the con- 
fidence which a client has a right to repose in 
iis attorney, and thus to destroy one of the 





essentials of the professional relationship. 
The fact that the same information is subse- 
quently and independently acquired does not 
alter the situation. (See: our former answer 
to Question No. 44, and Canon 6 of the Ameri- 
can Bar Association Code of Ethics.) 


SOLDIER AND SAILOR {[NSURANCE— 
CARING FOR OUR DEAD AND WOUNDED. 


October 6, 1917, is a historic date in the 
annals of this Nation, said Secretary McAdoo 
recently, because it marks the beginning of our 
soldier and sailor insurance, the best and. wis- 
est provision for soldiers and sailors and their 
dependents ever made by a nation in the his- 
tory of the world. 


The Liberty Loans have financed the work 
of our soldiers in Europe and our sailors on 
the seas. It has built ships and railroads and 
rifles and cannon and supplies and clothing and 
all that our soldiers and sailors have required 
to make them the great fighting forces that 
they are. 


It should be remembered, too, that it has 
afforded and affords not only insurance for our 
injured men and for their dependents in case 
of death, but it is providing for the rehabilita- 
tion and re-education of those who by their 
wounds are rendered unable to pursue the or- 
dinary vocations of life. More than this, it has 
given to the families and dependents of every 
soldier and sailor provision for their care and 
maintenance. 


These beneficent provisions of the soldiers’ 
and sailors’ insurance law have reached into 
the remotest corners of the United States; in 
millions of homes they have brought peace and 
comfort and material assistance that was need- 
ed. In its twelve months’ existence the War 
Risk Insurance Bureau has written nearly $35,- 
000,000,000 of insurance, insuring more than 
ninety per cent of our fighting forces. It has 
paid more than five thousand death and dis- 
ability claims and is paying monthly install- 
ments of insurance on more than nine thousand 
death claims. It has paid out $200,000,000 in 
allowances and allotments to families and de- 
pendents of soldiers and sailors. 


It has given to every soldier as he went into 
battle, every sailor on the submarine-infested 
seas, the assurance that those dependent on 
him will be cared for in case of death or injury 
to him. 
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BOOKS RECEIVED. 


Revised Code of St. Louis. 1914. General 
Ordinances. Being Revised Ordinance No. 
30,013, approved April 12, 1918; supplemented 
by an Appendix Containing the general ordi- 
nances enacted between February 14, 1918, and 
the summer, 1918, recess of the Board of Alder- 
men; in connection with which are published 
with annotations the scheme of separation of 
the City of St. Louis from St. Louis County and 
the charter of the City of St. Louis; a compila- 
tion of state laws especially applicable to the 
City of St. Louis; the state and federal Con- 
stitutions; the Act of Congress enabling the 
admission of the State of Missouri into the 
union; the ordinance of Missouri accepting the 
said Act; decree of court incorporating in 1809 
the town of St. Louis; and a table of mayors, 
aldermen, councilmen and delegates of the City 
of St. Louis from its earliest organization in 
1823 to the present time, and the present elective 
and appointive officers of the city. Published 
by authority of the City of St. Louis. By Hugh 
K. Wagner of the St. Louis Bar. 1918. Price 
$3.00, at office of City Register. Review will 
follow. 


Commentaries on Equity Jurisprudence as 
Administered in England and America. By 
Joseph Story, LL.D., one of the Justices of the 
Supreme Court of the United States and Dane 
Professor of Law in Harvard University. Four- 
teenth Edition. By W. H. Lyon, Jr., LL.B., of 
the Raleigh, N. C., Bar, Assistant to North 
Carolina Code Commission of 1905; author and 
publisher of a Civil Digest of North Carolina 
Decisions. In Three Volumes. Boston: Little, 
Brown & Company. 1918. Price, $22.50. Re- 
view will fellow. . 








_HUMOR OF THE LAW. 





Suspicious—The professor regarded with an 
eye of suspicion the small, yellow cube the 
waiter had brought him. “I take thee,” he mur- 
mured, “for butter—or worse.”—Boston Even- 
ing Transcript. 

A garrulous lawyer was arguing a case. He 
had rambled on in such a desultory way that it 
became difficult to follow his train of thought 
and the judge had yawned ominously. 








Whereupon the long-winded lawyer, with a 
trace of sarcasm, said: 

“I hope, your honor, I am not unduly tres- 
passing upon the time of the court.” 

“My friend,” observed the judge, “there is a 
considerable difference between trespassing on 
time and encroaching on eternity.” 





Jurors have resorted to every sort of plea 
to get excused front court service. 

Claud Gouldner startled Judge Foran in a 
Cleveland court when he asked: 

“Your honor, may I be relieved of further 
duties as a juror? I really must go to war.” 

“Why, er-r-r—” began the judge. 

“It’s really necessary,” broke in Gouldner. 
“You see, I enlisted in the marines during the 
noon recess. Now I'd like a few hours of 
leisure in which to get married.” 

His request was’ granted immediately. 
Gouldner is a former member of the Marine 
Corps.—Recruiters Bulletin, 





LINES TO A YOUNG LADY. 





(By a Lawyer.) 





Oh, fair Feme Sole, I’ve often sued 
At Equity and Law; 

To Love’s Bar now a Suit I bring 
That dare not have a flaw. 


My Declaration here I file, 
A Plea I offer, too; 

Yea, all the Pleadings I would write 
For both myself and you! 


You've got Possession of my heart; 
I ought to sue in Trover, 

And yet I'll just demur a bit, 
So you may Answer Over. 


Your hair is yellow as the coin 
Now used as Legal Tender; 

Your eyes—id certum est—are blue; 
Your Corpus lithe and slender. 


By Parol Evidence your voice 
Excels the song of birds; 

Your hand I ask in Terms Express— 
Pray heed these binding words! 


. Feme Covert be! Assume the right 
Of Dower in lands of mine! 
Let your Idenity be Merged 
In me, Feme Sole divine. 
—Globe Democrat. 


‘“ 
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WEEKLY DIGEST. 





Weekly Digest of ALL the Important Opinions 
of ALL the State and Territorial Courts of 
Last Resort and of ALL the Federal Courts. 


Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 
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1. Assignments—Public Contractor.—A labor 
claim, assertable against the bond of a public 
contractor, is assignable, the assignment carry- 
ing with it all the laborer’s rights against the 
contractor, and operates as an equitable assign- 
ment of the claim against the bond.—National 
Market Co. v. Maryland Casualty Co., Wash., 174 
Pac, 479. 


2. Attachment——Bond.—The written undertak- 
ing required by the statute in attachment is 
insufficient when not signed by the plaintiff, but 
only by another party as surety before issuance 
of warrant.—Summerton Live Stock Co. v. Early, 
S. C., 96 S. E. 518. 


9 


8. Atterney and Client—<Associate Counsel.— 
An attorney called in to assist the attorney 
employed, and who to the client’s knowledge 
rendered services in the case accepted by the 
client without objection, might recover against 
the elient for his services.—Kneedy v. Keiser, 
S. D., 168 N. W. 715. 

4..—-Compromise.—An attorney, employed to 
institute and prosecute a suit, has no implied 
authority to make a compromise or settlement.— 
Massachusetts Bonding & Ins, Co. v. Vance, Okla., 
174 Pac. 548. 

5, Bankruptey—Appeal and Bond.—Under 
Bankruptey Act, § 25c (Comp. St. 1916, § 9609), 
where a trustee in bankruptcy appeals from or 
brings error to review a decree or judgment, the 
same will be considered, though no supersedeas 
bond is given.—Pacific Coast Casualty Co. v. Har- 
vey, U. 8S. C. C. A., 250 Fed. 952. 

6. Bid at Sale-—Where liquors, etc., belong- 
ing to the bankrupt, were sold expressly subject 
to payment of war taxes by the purchaser, but 
the bid was not made or accepted on condition 
that arrangement to give bond for taxes could 
be effected and another offer nearly equaled 
the bid, the purchaser cannot be released from 
his bid on the theory that the liquors were 
appraised too high, or because he was unable 
to make arrangements for bond, etc.—In re 
McCann, U. 8S. D. C., 250 Fed. 1006. 


Discharge.—Under Bankruptcy Act, § 14 
(Comp. St. 1916, § 9598), the grant of discharge 
does not lie within the discretion of the court; 
but the bankrupt is absolutely entitled to it, 
unless it is shown he has committed one or 
more of the acts which the statute provides 
shall bar discharge.—In re Whitney, U. 8. D. C., 
250 Fed, 1005. 

Judicial Order.—As an order allowin 
fees and compensation to a referee is a “judicia 

order,” and as the Bankruptcy Act provides for 














review of the same, such an order cannot be 
collaterally attacked by-an action against the 
referee and his bondsman to recover amounts 
allowed, even though the allowances were er- 
roneous.—United States v. Brainerd, U. 8S. D. C 
250 Fed. 1011. 

9. License.—W here the bankrupt, who was 
executrix of the estate of her husband, who car- 
ried on a retail liquor business, procured a trans- 
fer of the license and conducted the saloon busi- 
ness, held, that a creditor of the husband’s estate 
is not entitled to have the proceeds from sale 
of the license treated as an asset of the hus- 
band’s estate, but proceeds should be adminis- 
tered in bankruptcy. —In re Mitchell, U. Ss. D. C., 
250 Fed. 1003. 

10.——Plenary Suit.—Claim of a bank of the 
right to set off the deposit of-a bankrupt against 
an indebtedness to it held not adverse, in such 
sense as to require a plenary suit by the trustee, 
where the deposit was made after filing of the 
petition in bankruptcy, and the trustee may pro- 
ceed by summary proceedings.—Reed v. Barnett 
Nat. Bank of Jacksonville, U. S. C. C. A., 250 Fed. 
983. 

11. Reopening Petition.—Proceedings upon 
petition to reopen need not be of technical nature, 
nor of any special formality; but there must be, 
not only reasonable prospect of unadministered 
assets, but evidence that creditors or other 
parties in interest, who would and should be 
benefited by its success are making — 
tion.-—In re Graff, U. S. C. C. A., 250 Fed. 997. 

12. Banks and Banking——Forfeiture of ret 
est.—Under U. S. Comp. St. 1916, § 9759, providing 
national bank's knowingly taking, receiving, 
ete., greater rate of interest than allowed shall 
be deemed forfeiture of entire interest, interest, 
though usurious, is not so forfeited that debtor 
may not direct payment to be applied on interest, 
or that bank may not, with his knowledge and 
consent, apply payment on interest.—Mitchell v. 
Joplin Nat. Bank, Mo., 204 S. W. 1125. 

13.—_——-Forgery.—Where bank discounted note 
for payee, and upon each partial payment by 
payee upon the indebtedness a forged renewal 
note for balance was given bank, the forged 
notes, being mere pieces of paper, in no wise 
affected liability of original maker as evidenced 
by original note, which liability continued until 
indebtedness so evidenced was paid or dis- 
charged.—O'’Neil v. Manufacturers’ Nat. Bank, 
Conn., 104 Atl. 390. 

14. Bills and Netes—-Accommodation Maker.— 
Under Rev. Codes, §§ 5844, 5877, sections of the 
Negotiable Instruments Act, an accommodation 
maker is primarily liable, and not discharged by 
any extension of time given to his co-maker, 
without regard to whether the party suing on 
the instrument is a party thereto, as a payee, 
and had knowledge of the relation between the 
accommodation maker and the principal maker. 

~First State Bank of Hilger v. Lang, Mont., 174 
Pac. 597. 

15. Brekers—— Satisfactory Purchaser. — The 
readiness, willingness, and ability of the pur- 
chaser presented by a broker were admitted by 
the owner, where he accepted the purchaser's 
proposal and accepted him as a satisfactory pur- 
chaser.—Sobaje v. Schubert, Cal., 174 Pac. 364. 

16. Carriers of Goods—Reparation.—When a 
statute prescribing rates is held invalid under 
the federal Constitution because confiscatory, it 
does not follow that a shipper as a matter of 
law must make reparation to carrier.—Minneapo- 
lis, St. P. & S. S. M. Ry. Co. v. Washburn Lignite 
Coal Co., N. D., 168 N. Ww. 684. 


17. Carriers of Passengers—Discrimination.— 
That one city exacts, for privilege of operating 
street railway, percentage on gross receipts, 
while another city does not, does not constitute 
undue discrimination in favor of one locaiity and 
against the other, for Laws 1911, p. 655, § 21 
(Rem. Code 1915, § 8626—21), as to unreasonable 
preference by carrier, has no application to a 
franchise tax.—City of Seattle v. Puget Sound 
Traction, Light & Power Co., Wash., 174 Pac. 

18.——-Proximate Cause.—Under Civ. Code, § 
2096, providing carrier of persons without re- 
ward must use ordinary care, driver of automo- 
bile owed to guest reasonable care, and 
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collision between automobile and electric car 
was proximately caused by driver’s negligence, 
or concurrent negligence of both driver and 
company, driver’s guest could recover, unless 
guilty of contributory negligence.—Nichols v. 
Pacific Electric Ry. Co., Cal., 174 Pac. 319. 


19. Compromise and Settlement—Rescission.— 
Under Comp. Laws 1913, §§ 5934, 5936, to rescind 
a compromise and settlement the party re- 
scinding must ordinarily restore or offer to 
restore the consideration received on condition 
that the other parties shall do likewise unless 
the latter is unable or refuses to do so;-“to re- 
scind” being to undo a contract.—Swan v. Great 
Northern Ry. Co., N. D., 168 N. W. 657. 


20. Constitutional Law—Notice.—Where hear- 
ing on proposed increase in valuation of certain 
property was held before only one member of 
county board of equalization, the rejection by 
the whole board of the valuation fixed by such 
member arid the placing of a higher valuation 
without first notifying taxpayer is not taking 
property without due process «.f law; the tax- 
payer having right of appeal from board’s order. 
—Empire Mining Co. v. Bowers, Ala., 79 So. 561. 


21. Ordinance.—A city ordinance, requiring 
drivers at all times to comply with any direction 
of any member of the police force, as to start- 
ing, approaching or departing from any place, 
the manner of taking up or setting down pas- 
sengers, or loading or unloading goods, is in- 
valid as depriving persons of the equal protec- 
tion of the law.—City of St. Louis vy. Allen, 
Mo., 204 S. W. 1083. 


22. Contracts—Mutuality.—One who contracts 
to buy “season’s output” is bound to purchase all 
thereof, although it exceeds estimate ef amount 
made by contract, and although selier is bound 
to sell only season's output, although amount 
thereof falls short of estimate, the nature of 
such an agreement rebutting notion of strict 
mutuality.—Kenan, McKay & Speir v. Yorkville 
Cotton Oil Co., S. C., 96 S. E. 524. 

23. Corperations—Preferred Stock.—The state- 
ment by an agent, selling preferred stock cer- 
tificates, that they were secured by mortgages 
and were practically bonds, would not change 
the rights and liabilities of the purchaser, which 
are measured by his stockholders’ contracts.— 
“a v. Linnhaven Orchard Co., Ore., 174 Pac. 
616. 





24. Damages—Evidence.—The fact that one 
riding in a motorcycle side car knew that the 
driver was usually negligent was only a cir- 
cumstance to be considered by the jury in an 
action for damages against the owner of an 
automobile with which there was a collision.— 
Wiley v. Young, Cal., 174 Pac. 316. 

25. Dedieation — Acceptance.—Acceptance of 
dedication of a street must be by competent au- 
thority, and may be evidenced in several ways: 
3y deed or other record; by acts that operate as 
an estoppel in pais; or by a common continued 
use on the part of the public in such wise that a 
dedication and acceptance is presumed.—City 
of Birmingham v. Graham, Ala., 79 So. 574. 

26. _ Dower—Assignability—The right of dow- 
er is in its nature a right of action not assign- 
able otherwise than by a release to the heir or 
terre-tenant, and operating by way of extin- 
guishment, and not by way of conveyance.— 
Chavers v. Mayo, Ala., 79 So. 594. q 

27. Bleetricity—Public Service Commission.— 
Rates fixed by contract between plaintiff and 
defendant public service corporation’s predeces- 
sor for electricity to be supplied to the former 
would be superseded by rates fixed by the Public 
Service Commission, since under Const. art. 12, 
§ 5, the police power of the state cannot be 
anaes by ot City Bolt & Nut 
Co. v. ansas Cit sight & Power .. Mo. 

S. W. 1074. eer. i ue ha 

28. Eminent Domain—Burden of Proof.—tIn 
suit to enjoin city from laying sewer along an 
alleged street claimed by complainant as her 
property, complainant has burden to establish 
material allegations of her bill, among them that 
she is owner, and that maintenance of sewer 
would constitute permanent appropriation of and 
continuing trespass on her land, resulting in 








,. 
irreparable injury.—City of Mobile y. Chapman, 
Ala., 79 So. 566. 

29.——-Condemnation.—In proceedings to con- 
demn a leasehold, to which the city had acquired 
the reversion, the deed of such reversionary 
interest was admissible; the jury being entitled 
to know that the original landlord’s interest 
had passed to the city.—City of Baltimore v. 
Gamse & Bro., Md., 104 Atl. 429. 

30. Delegation of Power.—The primary 
right of a city to condemn a waterworks rests in 
eminent domain, vested in the state, not created 
by the Constitution, but affirmed by Const. art. 
14, and limited in its exercise by article 1, § 17, 
and article 9, § 20; exercise of the right being 
vested in the Legislature, which may delegate 
it to city.—Paris Mountain Water Co. vy. City of 
Greenville, S. C., 96 S. E. 545. 

31. Estoppel— Change of Position—Where 
certiorari to set aside a judgment of the mayor 
and aldermen of a city, removing plaintiff as an 
officer, was dismissed on the corporation’s under- 
standing that it should be without prejudice in a 
suit for plaintiff's salary, the city is estopped to 
change its position.—City of Savannah y. Monroe, 
Ga., 96 S. E. 500. 

32.——-Statute of Frauds.—‘n action on oral 
promise to pay for lumber partly furnished a 
contractor prior to the promise, where defend- 
ants at time of promise admitted that they 
then had an amount above that claimed, the ex- 
clusion of evidence that the cost exceeded the 
contract price which had been paid, and that 
defendants had no funds due thereon was not 
error.—Attaway v. Bennington Lumber Co., Okla., 
174 Pac. 507. 

33. Fraud—Misrepresentation.—A claimant for 
damages for fraud, beguiling employe into ac- 
cepting a contract for future employment in 
return for a release from damages for personal 
injury, alleging that employers’ surgeons fraudu- 
lently misrepresented to plaintiff extent of his 
injuries, stated actionable fraud.—Cline  v. 
Southern Ry. Co., 8S. C., 96 S. E. 532. 

34. Frauds, Statute of—Rescission.—Where 
vendor, upon purchaser’s return of contract, sur- 
renders notes evidencing deferred payments, and 
with purchaser’s acquiescence retakes possession 
of land, the oral agreement to rescind was fully 
executed, and hence not within ban of statute 
of frauds.—McKay v. Meyer, Wash., 174 Pac. 13. 

35. Fraudulent Conveyances—Bulk Sales Law. 
—Where a writing appeared to be a transfer of 
a stock of goods in bulk, and the acts of the 
party tended to show a transfer, it could not be 
shown, in an action by a creditor under the 
Bulk Sales Law, that the writing was only 
intended to be a mortgage.—Heldman Clothing 
Co. vy. Oates, Ark., 204 S. W. 1142. 

36.——Change of Possession.—That a vendee 
of personal property went upon the land where 
it was located and checked the property off, thus 
exercising an act of ownership over it, where 
the purported vendor. continued in actual pos- 
session, was only one circumstance to/’be con- 
sidered in determining whether there was a 
delivery and change of possession; the continued 
possession of vendor constituting a suspicious 
circumstance.—Boot v. Boyd, Cal., 174 Pac. 352. 

37. Geod Will—Competitive Business.—The 
vendor of the good will of a business, who has 
not agreed not to compete, may seek trade among 
those who are not customers of the old business, 
but may not specially solicit the old customers, 
although he may serve all who come of their own 
motion.—Hilton v. Hilton, N. J., 104 Atl. 375. 

38. Guardian and Ward—Opening Settlement. 
—wWhere within reasonable time after she mar- 
ried and left her guardian’s household, former 
ward instituted proceedings for opening of set- 
tlement of his guardianship accounts, she was 
not guilty of any laches which would preclude 
attack on her acknowledgment without con- 
sideration of receipt of payment of notes given 
by guardian for sum he admitted to be due.— 
Beaven v. Stuart, U. S. C. C. A., 250 Fed. 972. 

39. Husband and Wife—Acknowledgment.— 
Where a wife, holding the fee, conveys by war- 
ranty deed, an acknowledgment in which she 
recites that she executed the same and “relin- 
quished her right of dower” is valid to convey 
the fee; the clause relating to relinquishment of 
dower being surplusage——Bachman vy. H. R. 
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Ennis Real Estate & Investment Co., Mo., 204 
Ss. W. 1115. 

40. Separation Agreement.—It being the 
mutual right of husband and wife to live sepa- 
rate and apart from each other, a separation 
agreement coupled with the husband’s agree- 
ment to support the wife, is valid, but only so 
long as both acquiesce in the living apart. 
Devine v. Devine, N. J., 104 Atl. 370. 

41. Injunction—Pending Cause.—Before a 
criminal or a civil court-has jurisdiction of a 
case involving both an offense and a property 
right, possessor of property right, invaded by en- 
forcement of penal ordinance, may obtain protec- 
tion by appeal to tribunal having jurisdiction, 
which pending disposition may prohibit adverse 
litigant from taking it to criminal court.—Os- 
born v. City of Shreveport, La., 79 So. 542. 

42. Insuranee—Avoiding Policy.—Where a pol- 
icy insured a gin plant, including buildings and 
personal property, failure to operate gin during 
ginning season, as provided in a promissory 
warranty clause, voided policy as to buildings, 
but not as to personal property, unless the breach 
increased the hazard or contributed to the loss. 
Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4874a.— 
Aetna Ins. Co. v. Lewis, Tex., 204 S. W. 1170. 

43.—---Estoppel.—Where insurer retains note 
for premium on fire insurance policy and at- 
tempts to collect it, he cannot set up failure 
to pay note in action on policy.—Fidelity-Phenix 
Fire Ins. Co. v. School Dist. No. 62 of Jackson 
County, Okla., 174 Pac, 513. 

44, Life Pelicy.—Under life policy stipulat- 
ing company would loan amount stated in an- 
nexed table, other indebtedness being first de- 
ducted, loan value at end of fifth year was 
amount stated in table, less next annual pre- 
mium, amount of a prior loan indebtedness, and 
interest on unpaid note.—Hstes v. Southeastern 
Life Ins. Co., S. C., 96 S. E. 555. 

45. Suspension of Member.—Where consti- 
tution of benefit association provided no appli- 
cant over 50 should be admitted to beneficial 
membership, and subordinate council was sus- 
pended for nonpayment of dues to state and na- 
tional councils, member of such council, after he 
reached 50, was not entitled to become member 
of other subordinate councils and so to keep up 
his right to insurance.—Fox v. Junior Order 
United American Mechanics, S. C., 96 S. E. 542. 

46. Intoxicating Liquors—Discretion.—W here 
the issuance of a liquor license lies in the dis- 
cretion of the city council, their discretion can- 
not be controlled or reviewed, nor can the mayor 
or the court dictate as to the manner of investi- 
gation.—State v. Reiter, Minn., 168 N. W. 714. 

47. Intent df Seller.—In prosecution for sell- 
ing liquor in dry territory, evidence that pur- 
chaser was a spy trying to discover violations of 
the no-license law was inadmissible as tending to 
prove that accused intended to piay a joke on 
purchaser by selling liquor that merely resem- 
bled whiskey, the intent of accused being inad- 
missible, undisputed evidence having shown liq- 
uor sold by accused to have been whiskey.—Peo- 
ple v. Allen, Cal., 174 Pac. 374. 

48. Transportation of.—Automobile seized 
in unlawful conveyance of intoxicating liquors 
in the presence of officer was not subject to 
seizure by him and forfeiture under Rev. Laws 
1910, § 3617; it not being an “appurtenance” 
within such section.—State v. One Ford Auto- 
mobile, Okla., 174 Pac. 489. 

49. Landlord and Tenant—Sub-Lessee.—Agree- 
ment whereby market owner gives stall renter 
the right to sell his rights in the stall to any 
person who will pay monthly rental wipes out 
any implied condition as to suitability of person 
to whom stall lessee may assign his lease, and 
renter may sell to whomsoever he chooses, pro- 
vided purchaser pays rent.—Herman vy. Rohan, 
Cal., 174 Pac. 349. y 




















50. Logs and Logging—Breach of Contract.— 


Where defendants sold to plaintiff timber on 
their own 10-acre tract, and also on the 40-acre 
tract of other owners, from whom they had pur- 
chased the timber, plaintiff to have power to go 
on the land to cut and remove the timber, de- 
fendants agreed to put plaintiff in possession of 
the timber on the 40 acres, and failure to do so 
was a breach of contract.—Sanders v. Pinney, 
Wash., 174 Pac. 471. 

51. Lotteries—Gift Enterprise —A sale by a 
merchant, whereby customers were to be given 





tickets numbered in duplicate, the holder of the 
first ticket to be drawn after sale to be given 
free an automobile, constituted a gift enterprise 
scheme, contrary to public policy, under Pen. 
Code 1910, Ga., § 397.—Standridge v. Williford- 
Burns-Rice Co., Ga., 96 S. E. 498. 

52. Mandamus—Burden of Proof.—To entitle 
landowners to mandamus to compel entry of a 
credit on a reclamation district assessment by 
reason of payments made on a former invalid 
assessment, it is incumbent on them to show that 
they are injured by failure to so credit their 
land.—Spurrier v. Neumiller, Cal., 174 Pac. 338. 

53. Suspension of Judgment.—Mandamus is 
proper remedy to correct superior court’s action 
in suspending indefinitely tinal judgment and 
sentence for bigamy of adult defendant who has 
pleaded guilty.—State v. Superior Court for King 
County, Wash., 174 Pac. 473. 

54. Master and Servant—Course of Employ- 
ment.—Where a quarry employe stopping at.a 
commissary maintained with the employer's con- 
sent was struck by a stone thrown from a blast 
and killed, the injury arose out of the employ- 
ment, being within the danger zone created by 
the employer’s business.—Merlino v. Connecticut 
Quarries Co., Conn., 104 Atl. 396. 

55. Dependents.—Where foreman was in- 
structed after completion of building to take 
charge of another building in another state, and, 
having missed the regular stage, accepted an 
invitation to travel in a private automobile, and 
was killed, his dependents were entitled to com- 
pensation under the Workmen’s Compensation 
Act.—Industrial Commission of Colorado v. Aetna 
Life Ins, Co., Cal., 174 Pac. 589. : 

56. Extrahazardous Work.—A. carpenter, 
working on construction of building to be part 
of shipbuilding plant, who was working 35 feet 
from galvanizing tank, and was required to pass 
near tank in following usual way to toilet, was 
engaged in extrahazardous work, within Work- 
men’s Compensation Act.—Welden y. Skinner & 
Eddy Corporation, Wash., 174 Pac. 452. 

57. Permissive Use.—Laws 1905, ec. 173, § 5, 
giving lien on automobile for recovery for in- 
juries from running thereof in willful violation 
of statute, by whomever it was driven, does not 
change common-law rule that owner is not per- 
sonally liable for permissive use, not in his busi- 
ness.—Core v. Resha, Mo., 204 S. W. 1149. 

58. Resignation of Employe.—That news as- 
sociation syndicates the writings of one of its 
editors independent of the contract of employ- 
ment does not justify the editor in resigning 
where he has acquiesced therein.—Tribune Ass'n 
v. Simonds, N. J., 104 Atl. 386. 

59. ‘Workmen’s Compensation Act.—“Ceme- 
tery work” consists in platting, grading, plant- 
ing, beautifying, and maintaining a tract of land 
in such manner as to render it a proper place 
for sepulture of the dead, and to preserve it as 
such, and includes the blasting of concrete foun- 
dations formerly supporting water tanks used in 
connection with irrigation, under the Workmen's 
Compensation Act.—Rosedale Cemetery Ass’n y. 
Industrial Accident Commission of California, 
Cal., 174 Pace. 351. 

60. Municipal Corporations—Tort by Officers. 
—A complaint, in an action against a city and 
certain police officers for false imprisonment, 
charging that defendants conspired and contrived 
to injure plaintiff in arresting and restraining 
him for violating an ordinance against peddling 
meat without a license, was demurrable as 
against the city, as stating no cause of action, 
since a city is not liable for the tortious acts 
of its officers in the enforcement of such an ordi- 
nance.—McConnell y. City of St. Charles, Mo., 
204 S. W. 1075. 

61. Violation of Ordinance.—A city is not 
liable to one who is injured while coasting on a 
street, in violation of an ordinance, although it 
had not been enforced by the police department. 
— v. City of Seattle, Wash., 174 Pac. 


62. Violation of Ordinance.—Negligence, re- 
sulting from the violation of an ordinance fixing 
the age of a chauffeur, affords a cause of action 
only in the absence of contributory negligence 
on the part of one struck and killed by automo- 
bile-—Elmendorf v. Clark, La., 79 So. 557. 

63. Negligence—Invitee.—A permissive gen- 
eral invitation or privilege to visit a cemetery, 
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not abandoned but parked and having driveways, 
etc., did not allow children to use it as a play- 
ground.—Polk vy. Laurel Hill Cemetery Ass’n, 
Cal., 174 Pac. 414. 


64. Partnership—Bstoppel.—Corporation which 
furnished place for individual’s business of sell- 
ing second-hand motorcars, also advertising and 
printed matter used, while individual contributed 
time and expenses, profit being divided, may not 
be heard to claim want of liability growing out 
of venture, so far as its relations with individual 
are concerned.—Cassett v. George W. Miller Co., 
Wash., 174 Pac. 433. 

65. Physicians and Surgeons—Malpractice.— 
In action against physician for negligently and 
willfully treating plaintiff for piles, testimony 
to show specifific instances in which other per- 
sons had been benefited by treatment adminis- 
tered to plaintiff held admissible-——Thomas y. 
Register, S. C., 96 S. E. 517. 

66. Prineipal and Agent—Declarations of 
Agent.—Agency cannot be proved against an- 
other by evidence of the declarations of an 
agent, and, where one purports to act as agent 
for another, that fact of itself is not sufficient 
evidence upon which to submit the question of 
agency to the jury.—Oklahoma Automobile Co. v. 
Benner, Okla., 174 Pac. 567. 

67. Railroads—Circumstantial Evidence.—Mere 
fact that fireman was sitting on his side of the 
engine which was moving backward did not fur- 
nish sufficient basis for inference that he saw 
the danger of deceased and failed negligently to 
notify the engineer thereof.—Porter v. Louis- 
ville & N. R. Co., Ala., 79 So. 605. 

68. Imputable Negligence.—Mere sight of 
railroad crossing by pasenger in vehicle ap- 
proaching, no danger being apparent, does rfot 
make it the passenger's duty to warn the driver 
of the crossing or of the near approach of the 
vehicle.—Ellis v. Central California Traction 





Co., Cal.,.174 Pac. 407. 
69.——-Joint Negligence—Where it appeared 
that an automobilist would have run into the 


side of a train through his own fault regardless 
of whether there were gates or a watchman at 
a crossing, he cannot recover, even though the 
railroad was negligent in not having a watch- 
man or gates.—Gibson v. Atlantic Coast Line R. 
Co., S. C., 96 S. E. 519. 

70. Proximate Cause.—That the occupants 
of plaintiff's buildings, claimed to have been 
burned by defendant railroad, used liquor to 
excess, sold it on the premises, concealed in the 
hay in the barn, and had been seen to search for 
it with a lighted match, is relevant to the issue 
of cause of the fire.—Pope v. Boston & M. R. R., 
N. H., 104 Atl. 403. 

71. Receiving Stolen Goods—Burden of Proof. 
—To establish the corpus delicti in prosecution 
under Code 1907, § 7329, the state must prove 
not only that there was a theft of the goods, but 
that defendant bought, received, or concealed 
the same knowing that they had been stolen and 
that he had no intent to restore them to the 
owner.—Cohen v. State, Ala., 79 So. 621. 

72. Release—Avoidance of.—Where one exe- 
cutes a release of a claim for personal injuries 
with full knowledge, he cannot avoid the release 
for fraud unless he repays or tenders back the 
consideration received.—Swan y. Great Northern 
Ry. Co., N. D., 168 N. W. 657. 

73. Joint Tort-feasor.—Where a plaintiff 
settles with one tort-feasor, but does not release 
his cause of action, another tort-feasor is en- 
titled to have such payment credited as an off- 
set, pro tanto, against damages that may be re- 
covered against him.—City of austin v. Johnson, 
Tex., 204 S. W. 1181. 

74. Sales—Reasonable Time.—Where written 
order for tractor did not involve unconditional 
sale, and engine differed in material particulars 
from that ordered, and was delivered when satis- 
factory test was impracticable, buyer was en- 
titled to a reasonable time beyond that pre- 
scribed in order to test the engine.—Ventura 
Mfg. & Implement Co. y. Warfield, Cal., 174 Pac. 
382. 


75. Second-hand Article.—In an action for 
breach of contract in the sale of an automobile 
by the delivery of a second-hand one instead of a 
new car, where evidence supported pleas that 
plaintiff retained the car after discovering that 











‘instrument was attested, 
*velope on which was indorsed a reference to the 





it was second-hand and did not offer to return 
it, but paid the balance of the purchase price, 
defendants were entitled to the general = 
tive charge.—Bonds v. Marsh, Ala., 79 So. 


76. War Conditions.—Where a a tel 
company contracted to sell sulphuric acid made 
from pyrites by it at a given price, the fact that 
the price of pyrites arose sharply thereafter, on 
account of war conditions, did not release the 
company from its duty to perform. Pig om 
Chemical Co. of Baltimore County 
Chemical Co. of Baltimore County, May “108° EL 





77. Street Railroads—Last Clear Chance.— 
Although one riding on motor truck knew that a 
car was approaching, if he was oblivious to 
danger because relative speed of car and truck 
was erroneously estimated, last clear chance doc- 
trine applied, when motorman had ample oppor- 
tunity to avoid collision—King v. Kansas City 
Rys. Co., Mo., 204 S. W. 1129. 

78. Trusts—Life Tenant.—Where the trustee 
held shares of its own stock in trust, and. having 
realized a profit from the purchase of stock of 
another corporation whose reduction of capital 
stock doubled value that held by the trustee, de- 
clared a dividend to its own stockholders, con- 
sisting of shares in the other corporation, such 
dividends from the profits belonged to the life 
tenant as income.—Krug v. Mercantile Trust & 
Deposit Co. of Baltimore, Md., 104 Atl. 414. 

79. Statute of Frauds.—Where plaintiff and 
defendants orally agreed to buy Jand. defendants 
to take title and transfer half to plaintiff, and 
they took title, but refused to transfer plaintiff's 
share, fact that plaintiff owned shares in hove- 
lessly bankrupt company from which the land 
was purchased did not give him such interest 
as to remove transaction from statute of frauds, 
on theory of part performance.—F¥arrell v. 
Mentzer, Wash.. 174 Pac. 482. 

80. Vendor and Purchaser—Personal Lands. 

—A vendor .of lands, because the contract pro- 
vided that, if certain “personal” lands conveyed 
by him were worth more than $5 an acre, the 
vendee should pay the excess valve was not 





prevented from enforcing his vendor's lien; con- ° 


tract not being a speculative venture.—Dixie In- 
dustrial Co. v. Benson, Ala., 79 So. 615. 

81. Vendor’s Lien.—When consideration for 
sale of land is delivery of chattels and choses in 
action, being reduceable to money value. ven- 
dor’s lien exists for collection of such value, 
upon failure to deliver according to terms of 
contract.-—Dixie Industrial Co. v. Benson, Ala., 
79 So. 615. 

82. Vendor’s Lien.—Where a vendor sold 
lands to a corporation engaged in acquiring lands 
to resell at increased prices and accepted in- 
vestment certificates, which entitled her to par- 
ticipate in profits, etc., held, that such vendor 
was not entitled under Civ. Code Cal., § 3046, 
to a vendor’s lien for the unpaid purchase price. 
—Chapman v. Sims, U. S. C. C. A., 250 Fed. 991. 

83. Wills—Documentary Evidence.—In admin- 
istratrix’s action on common counts to recover 
money paid defendants by decedent by checks, 
record of probate proceedings in orphans’ court, 
wherein decedent’s alleged will presented by 
defendants was refused probate for lack of testa- 
mentary capacity, was admissible on issue of de- 
fendant’s capacity to draw checks, but was not 
conclusive, and by itself was not even evidence 
on the point.—Stockdale v. Jones, Md., 104 Atl. 
416 


84. Signatures.—The presumption that wit- 
nesses, whose signatures are concededly genu- 
ine, but who have forgotten the facts, were in- 
formed that the instrument was a wil], does not 
apply, where the instrument is in form a letter, 
and not a will, and where ee ga after the 
sealed 











instrument as a letter, and at the time concealed 
the nature of the instrument written.—Cone v. 
Donovan, Mo., 204 S. W. 1073. 

85. Uncertain Devise.—Will devising realty, 
first to G. 
ance to be sold and after paying debts, etc., bal- 
ance to be divided equally among heirs of, etc., 
was not void for uncertainty, but gave G. and 
P. right to select from tract, so that second 
clause was also valid, although tract was not 
described.—Prater v. Hughston, Ala., 79 So. 564. 
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and P. 40 acres of land, second, bal-~ 
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